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The Fair Work Act represents the Rudd Government’s workplace relations system. The Act commences on 
1 July 2009 and replaces the Workplace Relations Act 1996 as amended by the Work Choices legislation 
introduced by the Howard Government in March 2006. 

Although there are similarities with Work Choices, the Fair Work Act introduces a variety of new workplace 
obligations that need to be taken into account by employers. For instance, the Fair Work Act continues 
with unfair dismissal and unlawful termination laws; but allows unfair dismissal claims to be made against 
businesses with fewer than 100 employees.  The Act allows for collective enterprise agreements to be made 
at the enterprise level; but removes the ability for employers and employees to enter into individual workplace 
agreements.  The Act continues with the notion of protected industrial action; but introduces the requirement 
for bargaining to be conducted in good faith. 

A new body known as Fair Work Australia replaces the long standing Australian Industrial Relations 
Commission. Fair Work Australia also subsumes many of the roles which have been performed by agencies 
such as the Workplace Authority, the Workplace Ombudsman and the Australian Building and Construction 
Commission.

The National Employment Standards (NES) are key elements in the new system. The NES comprises ten 
minimum employment conditions which apply to all employees within the federal jurisdiction from 1 January 
2010. The handbook provides a useful summary and the NES reproduced in full in the appendix.

In advance of the Fair Work Act, the Federal Government initiated the process of award modernisation. 
The Government’s stated aim is to create a comprehensive set of awards which, together with the NES, 
provide enforceable terms and conditions of employment. The process commenced in mid 2008 under 
the supervision of the Australian Industrial Relations Commission. The process is to be completed by 31 
December 2009, with the modern awards taking effect on 1 January 2010. 

The Fair Work Act is relevant to the majority of employing business within the private sector.  This is because 
it applies to constitutional corporations, being any trading, financial or foreign corporation. Partnerships and 
unincorporated sole traders within either of the Territories are also covered. Some aspects of the Fair Work 
Act have been given extended operation so that they apply to employers and employees generally. This is 
the case with the parental leave and notice of termination provisions of the NES and unlawful termination.  

Since the introduction of the Work Choices laws in March 2006, there has been doubt about the extent 
to which the federal workplace laws apply to not for profit incorporated organisations, municipal and 
charitable bodies and some educational corporations.  While the extended operation of the NES and 
unlawful termination provisions will be relevant to those entities, the extent to which they are affected by the 
new laws must be assessed on a case by case basis - a task beyond the scope of this handbook. 

In order to move employers, employees and organisations from the Workplace Relations Act system, the 
Government introduced the Fair Work (Transitional Provisions and Consequential Amendments) Bill 2009 
to the Parliament on 19 March 2009. As at the date of this edition, the Bill had not passed in the Senate 
and changes to the Bill are possible. The handbook describes the effect that the Bill will have if carried into 
law in its current state. Future editions of this handbook will take into account any substantial differences 
between the Bill and the form of the transitional legislation when it finally completes its passage through the 
Parliament.

There can be no doubt that creation of a new workplace relations system is a matter of great significance 
for Australian businesses.  The purpose of this handbook is to provide information about key aspects of 
the Fair Work Act and to explain these aspects in a practicable context. In keeping with this objective, the 
handbook uses illustrative examples wherever possible.  However, this handbook should not be seen as a 
substitute for professional advice.  
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