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Fair Work Act - dramatic changes for employers and employees on JobKeeper Wage
Subsidy during COVID-19 pandemic.

The Government has changed the Fair Work Act for employers and employees who have accessed
the JobKeeper wage subsidiary (and only for these employers and employees).
The new laws override any modern award, enterprise agreement or employment contract.
Under the new laws an employer can:
• Stand down an employee without pay (completely or partially) for any period that they cannot be
usefully employed.
• Change employment arrangements (such as what they do, where they work and when they
work) for a specific employee.
There are very specific tests and qualifications to this.
It is complicated. For simplicity, we have identified the key questions as follows:
1.
2.
3.
4.
5.
6.
7.

What is the JobKeeper wage subsidy?
What are the new stand down provisions?
What are the workforce flexibilities an employer can use by direction?
Do any other tests apply to giving a JobKeeper direction?
What are the workforce flexibilities an employer can use by request and agreement?
What are the consultation obligations?
Additional FAQs

1. What is the JobKeeper wage subsidy?
The JobKeeper wage subsidy is a $1,500 fortnightly payment to subsidise wages of eligible
employees. Employers must have a revenue reduction of 30% to access the subsidy (or 50% for
businesses with a turnover of $1bn or more). Employers are able to register with the Australian
Taxation Office. Currently, employers can register their interest at the ATO Job Keeper webpage.
The following information is available from Treasury which gives you details on JobKeeper:
• Fact sheet: Frequently asked questions JobKeeper and Supporting businesses
• Information for employers: Fact sheet for Employers
• Information for employees:Fact sheet for Employees
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2. What are the new stand down provisions?
The new stand down provisions allow an employer to give a direction (called a JobKeeper enabling
stand down direction) to an employee to:
• Not work on a day or days on which the employee would usually work.
• Work for a lesser period than the period which the employee would ordinarily work on a
particular day or days.
• Work a reduced number of hours (compared with the employee’s ordinary hours of work),
and not be paid for the period that work is not performed.
An employer can do this provided that:
• When the direction is given the employer qualified for the JobKeeper scheme.
• For the period of the stand down the employee cannot be usefully employed for the employee’s
normal days or hours because of changes to business attributable to the COVID-19 pandemic or
Government initiatives to slow the transmission of COVID-19.
• The implementation of the stand down direction is safe and specifically safe having regard to the
nature and spread of COVID-19.
• The employer becomes entitled to one or more JobKeeper payments for the employee for the
period that the JobKeeper direction applies.
• The “wage condition” is satisfied (explained below).
• The minimum payment guarantee is met (explained below).
• The hourly rate of pay guarantee is met (explained below).
How do I know an employee cannot be usefully employed?
This situation arises when an employee has no (or a reduced level of) useful work available to perform
because of the COVID-19 pandemic or because of the Public Health Orders and Directions
(however described in each State and Territory) imposing restrictions on individuals and
businesses.
Useful work does not have to be the work that the employee ordinarily performs but needs to be
genuine productive work that provides a “net benefit” to the employer.
You should be able to demonstrate that the impacts of the virus or the Government’s measures to
deal with it have caused the fact that there is none, or less useful, work available.
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What is the wage condition?
Essentially it means the employer:
• Qualifies for the JobKeeper scheme.
• Is entitled to JobKeeper payments for an employee and otherwise complies with the
Coronavirus Economic Response Package (Payments and Benefits) Act 2020. Compliance will
involve “Rules” yet to be announced by the Government through the ATO.
What is the Minimum Payment Guarantee?
If a JobKeeper payment is payable to an employer for an employee for a fortnight, the employer
must ensure that the total amount payable to the employee in respect of the fortnight is not less than
the greater of the following:
• The amount of JobKeeper payment payable to the employer for the employee for the fortnight.
• The amounts payable to the employee in relation to the performance of work during the fortnight.
What does “amounts payable” include?
This includes the following, if they become payable in respect of the fortnight:
•
•
•
•
•

Incentive-based payments and bonuses.
Loadings.
Monetary allowances.
Overtime or penalty rates.
Leave payments.

What is the “hourly rate of pay guarantee”?
If a stand down direction is given by an employer to an employee, the employer must ensure that
the hourly base rate of pay is not less than the rate that usually applies to the employee (as if the
direction had not been given to the employee).
If an employer has directed the employee to perform different duties to normal (explained below) the
employer must ensure that the employee’s hourly base rate of pay is not less than the greater of the
following:
• The hourly base rate of pay that would have been applicable to the employee if the direction had
not been given to the employee.
• The hourly base rate of pay that is applicable to the duties the employee is performing.
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What is the “hourly base rate”?
The hourly base rate is the rate of pay payable for an employee’s ordinary hours of work, without
any additional allowances, loadings or penalties added.
If the employee is not paid hourly, the hourly base rate of pay will generally be determined by:
• The provisions of any applicable industrial instrument (e.g. a modern award or enterprise
agreement).
• Where no industrial instrument applies, dividing the payment made in each pay cycle by the
number of ordinary hours in the period (again, minus any additional allowances, loadings or
penalties added).
Further advice should be sought regarding this issue where unique payment arrangements exists
with varying numbers of ordinary hours in each pay cycle.
When does a stand down direction not apply?
A stand down direction does not apply to the employee during a period when the employee is:
•
•

Taking paid or unpaid leave that is authorised by the employer.
Otherwise authorised to be absent from the employee’s employment.

3. What are the workforce flexibilities an employer can use by direction?
There are two scenarios to understand:
1)

Direct an employee to perform different duties to normal.

An employer can give this JobKeeper direction provided that:
• The duties are within the employee’s skill and competence.
• When the JobKeeper direction is given the employer qualified for the JobKeeper scheme.
• The duties to be performed are generally safe and specifically safe having regard to the nature
and spread of COVID-19.
• The employee holds any necessary licence or qualification required to perform the duties.
• The duties are reasonably within the scope of the employer’s business operation.
• The employer becomes entitled to one or more JobKeeper payments for the employee for the
period that the JobKeeper direction applies.
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2) Direct an employee to perform duties at a place different to their normal work place
including the employee’s home.
An employer can give this JobKeeper direction provided that:
• The place is suitable for the employee’s duties.
• When the JobKeeper direction is given the employer qualified for the JobKeeper scheme.
• The performance of the duties at that place are generally safe and specifically safe having
regard to the nature and spread of COVID-19.
• The performance of the duties at that place is reasonably within the scope of the employer’s
business operation.
• The employer becomes entitled to one or more JobKeeper payments for the employee for the
period that the JobKeeper direction applies.
What test applies to giving these directions?
This following test applies to these two directions.
The test requires that any of these directions can only apply if the employer has information before
them that leads them to reasonably believe that the JobKeeper direction is necessary to maintain
the employment of the employee.
To explain this further, there are three elements to this:
1)

Information before the employer

The belief needs to be based on “information”. This cannot be a simple whim or a view based on
nothing. There needs to be some form of factual material before the employer.
2) Reasonable belief
Reasonable belief is just that. The belief must be available on the information the employer has
before them and needs to be reasonably available.
3) Necessary to maintain the employment of the employee
The best way to describe this is to apply what lawyers call a “but for” test.
But for you doing this (directing different duties or a different work location) the employee would be
made redundant.
This is a quite high test and requires more than the JobKeeper direction being desirable or preferred
but “necessary” to avoid this.

©2020 Australian Business Lawyers & Advisors. All Rights Reserved. This handout has been prepared for information purposes only. It does not purport to be comprehensive or to render legal advice.
It may not be reproduced without the written permission of Australian Business Lawyers & Advisors Pty Limited.

ablawyers.com.au

Call 1300 565 846

4. Do any other tests apply to giving a JobKeeper direction?
Yes, there is a general overarching requirement that applies to:
• Directing an employee to stand down without pay (fully or partially).
• Directing an employee to perform different duties.
• Directing an employee to work on different days.
These directions do not apply to the employee if the JobKeeper direction is unreasonable in all of
the circumstances.
What does “unreasonable in all of the circumstances” mean?
This is a very broad test and requires a consideration of anything relevant including the personal
circumstances of the employee concerned.
Remember, there are varying degrees to which an act might be reasonable. There is no obligation
on an employer to act in the most reasonable way available. What is important, however, is that a
Court or Tribunal considering any direction does not consider the act to be unreasonable.
5. What are the workforce flexibilities an employer can use by request and agreement?
There are two:
1) Request the employee to perform duties on different days and at different times
compared to the employee’s normal ordinary hours of work.
An employer can request an employee to perform duties on different days and at different times
compared to the employee’s normal ordinary hours of work provided that:
• The employer requests the employee to do so.
• The employee must consider and not unreasonably refuse the request.
• The employer qualified for the JobKeeper scheme.
• The performance of the duties on those days is generally safe and specifically safe having
regard to the nature and spread of COVID-19.
• The performance of the duties on those days is reasonably within the scope of the employer’s
business operation.
• The employer becomes entitled to one or more JobKeeper payments for the employee for the
period that the days or hours are worked.

©2020 Australian Business Lawyers & Advisors. All Rights Reserved. This handout has been prepared for information purposes only. It does not purport to be comprehensive or to render legal advice.
It may not be reproduced without the written permission of Australian Business Lawyers & Advisors Pty Limited.

ablawyers.com.au

Call 1300 565 846

2)

Direct an employee to take paid annual leave.

An employer can request an employee to take paid annual leave provided that:
• The employer requests the employee to do so.
• The employee must consider and not unreasonably refuse the request.
• The employer qualified for the JobKeeper scheme.
• The employee will maintain a balance of paid annual leave of no fewer than two weeks.
• The employer becomes entitled to one or more JobKeeper payments for the employee for the
period of the leave.
Payment for the leave.
Payment for the leave is based on the rate of pay that applied before the JobKeeper legislation
operated.
Double leave on half pay.
The employer and employee can agree to take double the paid annual leave at half pay.
By way of example, an employer and employee can agree to four weeks leave being taken, but the
employee only has two weeks annual leave deducted and is only paid for two weeks annual leave.
6.

What are the consultation obligations?

Before you give a JobKeeper direction the employer must:
• Give the employee written notice of the intention to give the JobKeeper direction at least three
days before the JobKeeper direction is given or a lesser period if agreed with the employee.
• Consult with the employee (or a representative of the employee) about the direction.
The “notice” might be in a prescribed form. It is not yet clear whether a form will be prescribed by
the Government.
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7.

Additional FAQs

What happens if there is a dispute about any of this?
The Fair Work Commission can deal with a dispute about any of these matters.
The Commission has the power to arbitrate such a dispute and impose a decision on the employer
and employee.
In dealing with a dispute, the Commission must take into account fairness between the parties
concerned.
The Commission has very broad powers. It can:
• Make an order that the Commission considers desirable to give effect to a direction.
• Make an order setting aside a direction.
• Substitute a different JobKeeper direction for the one made.
• Make any other order that the Commission considers appropriate.
How long can a JobKeeper direction last?
A JobKeeper direction continues in effect until:
• It is withdrawn or revoked by the employer.
• It is replaced by a new JobKeeper enabling direction.
• An order of the Fair Work Commission requires it.
• There is no further JobKeeper payment.
Must an employee follow a JobKeeper direction?
Yes. If a JobKeeper direction is given by an employer, the employee must comply with the direction.
Does the JobKeeper direction need to be in a specific form?
Yes. It must be:
• In writing.
• In any prescribed form (set out in the Regulations to the legislation). It is not yet clear whether a
from will be prescribed.
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If an employee is working under a JobKeeper direction what happens to their continuity of
service?
The period that the direction operates for counts as service (even if the employee is receiving no
pay).
What happens to accrual rules if an employee has any employment arrangements changed
under these new rules?
The employee continues to accrue as if no direction or agreement has been made under these new
rules. Also, the following are to be calculated as they were before these new rules operated:
• Redundancy pay.
• Payment in lieu of notice of termination.
Does the employee have to at least receive the full amount of the JobKeeper payment?
Yes. If a JobKeeper payment is payable to an employer for an employee the employer must ensure
that the total amount payable to the employee is not less than the greater of the following:
• The amount of JobKeeper payment payable to the employer for the employee for the fortnight.
• The amounts payable to the employee in relation to the performance of work during the fortnight.
If I stand down an employee (in whole or part) can they get a second job to make up the
difference?
Yes. Provided that:
• The employee requests it.
• The employer must then consider the request.
• The employer must not unreasonably refuse the request.
An example of an employer refusal that might be reasonable might arise where:
•
•
•

The request would involve an employee working for a competitor so that a clear conflict of
interest arises.
The secondary employment would inevitably lead to the disclosure of confidential information
belonging to an employer.
Obtaining the secondary employment in addition to the employee’s original employment poses a
health and safety risk to the employee (for instance, fatigue management and safety laws may
affect the ability to obtain secondary employment).

If I stand down an employee (in whole or in part) can they request to undertake training or
professional development?
Yes. Provided that:
• The employee requests it.
• The employer must then consider the request.
• The employer must not unreasonably refuse the request.
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Can an employer get in trouble if they misuse a direction?
Yes. An employer must not purport to give a JobKeeper direction if:
• The direction is not authorised by these new rules.
• The employer knows, or ought to have reasonably known, that the direction is not authorised by
the new rules.
How do redundancy rules fit in?
The giving of a JobKeeper direction does not amount to a redundancy.
Conclusion
The amendments are intended to be temporary and will be subject to a review process commencing
the end of July 2020.
These are complex new laws and we strongly recommend our clients get in touch to confirm the
course of action your business should take. The focus is to help you survive this crisis so your
business is in a position to rebuild when it passes.
Please contact our team on the following page for a confidential discussion on your business
situation.
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